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PER CURI AM

Carl os Dom nguez-Benavi des appeals from his forty-two-
nmont h sentence i nposed pursuant to a guilty plea to one count of
reentry by a deported alien, in violation of 8 U S.C. § 1326(a)
(2000). On appeal, Dom nguez-Benavi des’ counsel filed a brief in

accordance with Anders v. California, 386 U S. 738 (1967), stating

that in his opinion there were no neritorious issues for appeal,
but raising the issue as to whether the district court erred under

Blakely v. Washington, 542 U S. 296 (2004), in conputing his

crimnal history points and in inposing a sixteen-I|evel enhancenent
based on a prior drug trafficking conviction. After the Suprene

Court’s issuance of United States v. Booker, 125 S. C. 738 (2005),

counsel filed a supplenental brief argui ng that Dom nguez- Benavi des
was erroneously sentenced under a mandatory application of the
federal sentencing guidelines. The Governnent has responded.
Al t hough informed of his right to file a pro se brief, Dom nguez-
Benavi des has not done so.

Dom nguez- Benavides first «clains that the district
court’s calculation of his crimnal history category and its
inmposition of a sixteen-level enhancenent for a prior drug
trafficking conviction for which the sentence exceeded thirteen
nmonths violated Blakely and subsequently Booker. Because
Dom nguez- Benavi des preserved his objection at sentencing on both

grounds, we review for harmnl ess error.



We find no Sixth Anmendnent error in Dom nguez- Benavi des’
sent ence. Based on the convictions listed in the presentence
report, the district court established a crimnal history category
of 11, and assessed a sixteen-|evel enhancenent for having been
previ ously deported after a conviction for a felony that is a drug
trafficking offense for which the sentence inposed exceeded

thirteen nonths. See U.S. Sentencing CGuidelines Mnua

§ 2L1.2(b) (1) (A) (i) (2003).

In Shepard v. United States, 125 S. C. 1254 (2005), the

Suprene Court instructed that Sixth Amendnent protections apply to
di sputed facts about a prior conviction that are not evident from
“the conclusive significance of a prior judicial record.” 1d. at
1262-63. However, Dom nguez-Benavi des di d not contest his crim nal

hi story or any particular prior conviction. See United States v.

Collins, 412 F.3d 515, 522-23 (4th Cr. 2005) (finding no Sixth

Amendnent violation where nature and separateness of predicate

of fenses for career offender status was undisputed); cf. United

States v. Washington, 404 F.3d 834, 843 (4th G r. 2005) (finding

that district court’s reliance on disputed facts about prior
conviction to determine that it was a crime of violence violated
the Sixth Amendnent). Furthernore, the prior conviction on which
t he sixteen-|level enhancenent under USSG 8§ 2L1.2(b)(1)(A) (i) was
based was clearly pled in the indictnent. The district court’s

finding that the prior conviction resulted in a sentence that
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exceeded thirteen nonths is not the type of fact found outside the

i ndi ctnent that is too far removed from the concl usive

significance of a prior judicial record.” Wshington, 404 F. 3d at

842 (citing Shepard, 125 S. C. at 1262). W therefore concl ude
that the district court’s determ nation of Dom nguez-Benavi des
sentence did not violate his Sixth Anmendnent rights.

In his supplenental brief, Dom nguez-Benavi des argues
t hat under Booker, the district court erred infailingtotreat the
gui del i nes as advi sory. Because Dom nguez-Benavi des di d not obj ect
bel owto the mandat ory application of the guidelines, we reviewfor

plain error.” United States v. Wite, 405 F.3d 208, 215 (4th G

2005) . As Dom nguez- Benavi des fails to pr esent any
non-specul ati ve evidence or argunent denonstrating that he would
have received a | ower sentence had the district court appreciated
that the guidelines were not mandatory, we find that the district
court’s error of sentencing Dom nguez-Benavi des under a nandatory
guidelines schene did not affect his substantial rights.
Accordingly, we find no plain error.

As required by Anders, we have reviewed the entire record

and have found no neritorious issue for appeal. We therefore

"Dom nguez- Benavi des asserts that this issue was properly
preserved based on his objection under Blakely that was raised
before the district court. W find, however, that his objection
was narromy tailored to the calculation of his crimnal history
category and the inposition of the sixteen-|evel enhancenent under
USSG & 2L1.2(b) (1) (A (i).



af fi rm Dom nguez-Benavi des’ sentence. This court requires that
counsel informhis client, inwiting, of hisright to petition the
Suprene Court of the United States for further review If the
client requests that a petition be filed, but counsel believes that
such a petition would be frivolous, then counsel may nove in this
court for leave to withdraw fromrepresentation. Counsel’s notion
must state that a copy thereof was served on the client. W
di spense wi th oral argunment because the facts and | egal contentions
are adequately presented in the materials before the court and
argunment woul d not aid the decisional process.
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